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CURRENT DECISIONS 813 

Contracts — Consideration — Acts Done in Reliance Upon a Promise. — 
The decedent left an informal document, which was ineffective as a will because 
not witnessed. In this paper the intestate cut off the defendant, his brother, 
with a legacy of ten dollars. After this document was found all of the heirs 
and the distributees of the estate mutually agreed to carry out the wishes of the 
intestate and to consider the document as his last will and testament. In pur- 
suance of this agreement, three of the heirs moved from their own home to the 
homestead of the decedent and carried on the farm and milk route of the dece- 
dent, one of the heirs giving up his own business to do so. Subsequently the 
defendant refused to carry out the agreement on the ground that their signa- 
tures had been obtained by misrepresentation, and the other heirs sued for 
specific performance. Held, that the plaintiffs should have specific performance. 
Capen v. Capen (1930, Mass.) 125 N. E. 692. 

The court properly found consideration in the payment to be made to the 
defendant, in the mutuality of. the promises, and in the various acts done by 
certain of the plaintiffs in reliance upon the promise of the defendants, although 
these acts clearly appear not to have been an inducing cause of the promise. 
See Corbin, Does a Pre-Existing Duty Defeat Consideration? (1918) 27 Yale 
Law Journal, 362, 366 ; see also the cases collected in Anson, Contract (3d Am. 
ed. by Corbin, 1919) sec. 127 and notes. 

Contracts — Unilateral Contract — Past Consideration — Broker's Com- 
mission. — The plaintiff negotiated with the Aetna Explosives Company on behalf 
of the defendant, perhaps without authority, the result being that the defendant 
later contracted with that company to supply it with six hundred tons of 
sulphuric acid per month for twelve months at twenty-seven dollars per ton, 
specifically promising the Aetna Company in that contract to pay the plaintiff 
as broker a commission of one per cent, "said brokerage to be paid as payments 
of the price were received by the defendant." After a few small deliveries 
had been made, on which the commission was paid to the plaintiff, the Aetna 
Company got into financial difficulties; it agreed with the defendant to rescind 
the contract for acid and paid to the defendant the sum of $45,000 as considera- 
tion. Held, that the defendant was bound to pay the agreed commission on 
the agreed purchase price of the entire amount of acid, and not merely on the 
$45,000 received, whether the defendant had employed the plaintiff as broker 
or merely promised to pay for his services knowing that they had been rendered 
with expectation of pay from him. Suter v. Farmers' Fertilizer Co. (1919, 
Ohio) 126 N. E. 304. 

See Comments, supra, p. 767. 

Contracts — Written Documents — Parol Agreements. — The plaintiff sued on 
a written document signed by the defendant in which the defendant promised to 
pay for a book to be compiled by the plaintiff and delivered at a future date. 
Evidence was admitted to show that this document was accompanied by an oral 
agreement that it should become operative only when the defendant should notify 
the plaintiff of his willingness to have it become a contract, and that he had not 
thus notified the plaintiff. Held, that the plaintiff should not recover. Massa- 
chusetts Biographical Society v. Howard (1920, Mass.) 125 N. E. 605. 

This is in accordance with the general rule. Although the document was not 
signed by the plaintiff and contained no express promise by him to perform the 
work specified, yet the court apparently assumed that such a promise should be 
implied in fact. American Publishing Company v. Walker (1001) 87 Mo. App. 
503; Sanford v. Brown (1913) 208 N. Y. 90, 101 N. E. 797; Doolittle v. Cat- 
lender (1911) 88 Neb. 747, 130 N. W. 436. The evidence relating to the oral 
agreement was clearly admissible, because it shows, not only that the document 
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was never an operative fact in itself but also that there was never any contract 
at all. See Corbin, Conditions in the Law of Contract (1919) 28 Yale Law 
Journal, 739, 764-68. 

Damages — Charitable Corporations — Duty to Pay Damages caused by 
the Negligence of Employee. — The defendant maintained a hospital having 
a regular schedule of charges, also taking free patients. The decedent, a 
pay patient known to be delirious, was left unguarded in a room with a 
window partly open. A nurse, after a short absence, found the window wide 
open and the patient dead upon the ground beneath. The decedent's ad- 
ministrator sued the defendant claiming that the latter was under a duty to pay 
damages because of negligence. Held, that he should recover. Mulliner v. Evan- 
gelischer etc. Synod of North America (1920, Minn.) 175 N. W. 699. 

The court, after a review of the theories for holding or exempting a charitable 
corporation for the negligence of its employees, soundly held that the better 
reasoning and public policy required that they be held "liable." See in accord, 
Roosen v. Peter Bent Brigham Hospital (1920, Mass.) 126 N. E. 392; see (1918) 
27 Yale Law Journal, 951. Hospitals conducted for gain are invariably 
held "liable." See Meridian Sanatorium v. Scruggs (1920, Miss.) 83 So. 532, 534. 
But charitable corporations were until lately held immune. See (1917) 26 Yale 
Law Journal, 791. 

Evidence — Dying Declarations — Credibility. — In a trial for murder the 
•counsel for the state offered in evidence certain declarations of the decedent as 
dying declarations. The presiding justice directed the jury to retire while he 
heard the testimony of five witnesses as to the declarations of the decedent and 
the conditions under which they were made. Having decided that the declara- 
tions were admissible, the same witnesses were permitted to testify before the 
jury as to the condition of the decedent, his realization of impending death, and 
as to the declarations. Held, that such procedure was proper and that it re- 
mained for the jury to determine from all the circumstances the credibility of 
the declarations. State v. Bordeleau (1920, Me.) 108 Atl. 464. 

The decision is in accord with the authorities. The court decides from all the 
circumstances under which the declarations were made, their contents, and form, 
whether or not they are admissible. The credibility of the declarations is, of 
course, a question for the jury and they may receive evidence of the situation 
in which the declarations were made. See 52 L. R. A. (N. S.) 152; 16 ibid., 
<66o; (1907) 16 Yale Law Journal, 432. 

Evidence — Res Gestae — Spontaneous Exclamation Theory. — One Yar- 
borough was in charge of a turpentine camp composed almost wholly of negroes. 
One Bostick, known as "It," lived with a woman at a place conducted as a 
saloon. The woman was heard outside at night quarreling with someone, and 
Yarborough came up with a shot-gun and tried to take away this person's 
pistol. It went off and mortally wounded him. Within five minutes he said 
to the first white witness who came up, "Old It shot me." This was excluded, 
and the accused, Yarborough's cook, was convicted of murder, for he was said 
to have been chasing the woman to get back money of his which she had 
stolen. Held, that the conviction was error, because, inter alia, it was a res 
gestae statement and should have been admitted. Johnson v. State (1920, Tex. 
Cr. App.) 218 S. W. 406. 

In the attempt to make more orderly the catchall of the exceptions to the 
hearsay rule, two theories have been advanced. The one is that the statement 
to be admissible must be substantially contemporaneous, and that the witness 
from his own observation of the circumstances shall be able in a measure to 
substantiate the truth of the declarant's statement. See Thayer, Bedingfield's 
Case (1881) 15 Am. L. Rev. 71, 83. The other is the theory of Dean Wigmore, 



